VoL. 90 





Central Law Journal. 


ST. LOUIS, MO., 








MARCH 12, 1920. 








EMPLOYE’S RECOVERY UNDER FEDERAL 
EMPLOYERY’ LIABILITY ACT AS A BAR 
TO PERSONAL REPRESENTATIVE’S 
ACTION. 


The decision of the Circuit Court of Ap- 
peals (Sth Cir) in reversing the judgment 
of the Court in favor of the plaintiff in the 
case of Oliver v. Seaboard Air Line Ry. 
Co., 250 Fed. 652, clears up a much debated 
question concerning the rights of action cre- 
ated by the Federal Employers’ Liability 
Act. Seaboard Air Line Ry. Co. v. Oliver, 
261 Fed. 1. 


In this case the defendant in error, 
Oliver, sued to recover for the death of his 
decedent, Bud Hall. The defense was that 
Bud Hall, himself, brought suit for dam- 
ages sustained by him in consequence of the 
injury to which his death was attributed, in 
the suit by the personal representative. ‘The 
trial court held the former recovery by de- 
ceased was not a defense to the cause of 
action given to the personal representative. 

The Employers’ Liability Act (1908, 35 
Stat. 65, c. 149) makes a common carrier by 
railroad, while engaging in interstate com- 
merce, “liable in damages to any person 
suffering injury while he is employed by 
such carrier in such commerce, or, in case 
of the death of such employe, to his or her 
personal representative, for the benefit of” 
designated relatives. 


There can be no doubt that two distinct 
rights of actions are created by this Act: 
one in the person injured, for his personal 
loss and suffering; and the other in his 
personal representative for the loss sustain- 
ed by designated relatives. These causes 
of action are not dependent one on the other 
and the damages recovered are not the same 
in each case. Michigan Central R. R. v. 


Vreeland, 227 U. S. 59, 33 Sup. Ct. 192. 
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But while the right of action is different in 
ach case, both actions are founded on the 
same tort. This, we think, is made clear 
by the amendment of 1910, which provides 
as follows: 


“Any right of action given by this act 
to a person suffering injury shall survive to 
his or her personal representative, for the 
benefit of the surviving widow or husband 
and children of such employe, and, if none, 
then of such employe’s parents; and, if 
none, then of the next of kin dependent 
upon such employe, but in such cases there 
shall be only one recovery for the same in- 
jury.” 


This amendment merely provides for the 
survival of the employe’s right of action, if 
not barred or destroyed at the time of his 
death, and gives the personal representative 
the option to sue on either of the two rights 
of action, where before the amendment he 


had only one right of action. It does not 


mean that he can sue on each right of action. 
This distinction, we think, is made quite 
clear by the following quotation from the 
decision of the Court of Appeals. The 
Court said: 


“The language used indicates the absence 
of an intention to allow recoveries for the 
same wrong by both the injured employe 
and, in case of his death, by his personal 
representative ; only one recovery being al- 
lowed when the injured employe dies with- 
out having enforced the right of action 
given to him. It seems to be a fair infer- 
erence from that language that the right of 
action given to the injured employe’s per- 
sonal representative was intended to be un- 
enforceable after the enforcement and sat- 
isfaction of the one given to the employe 
himself. From the fact that one wrong 
gives rise to two or more rights of action, 
it does not follow that there can be more 
than one recovery based on that wrong. An 
intention to permit more than one recovery 
for an injury to an employe for which a 
statute gives a right of action to the em- 
ploye, or, in case of his death, to his per- 
sonal representative, is not to be inferred, 
n the absence of language evidencing such 
intention, where the wrong upon which the 
rights of action given are based is a tort, 
the inception and continued existence of 
which is dependent upon conduct of the em- 
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ploye at the time of, or subsequent to, the 
injury.” 


It has been suggested that the case of 
Western Union Telegraph Co. v. Preston, 
254 Fed. 229, proves that there are two 
rights of action created and the widow's 
right is not affected by the distinction of the 


husband’s right. ‘This case arose under a 
Pennsylvania statute creating rights of ac- 
tion in the employe and his widow, in case 
of death, similar to those created by the 
Federal Employers’ Liability Act. In that 
case, it was held that the widow’s right of 
action was not affected by the fact that de- 
ceased’s right of action was barred by lim- 
itation. But this case is not in any sense 
in conflict with the decision of the Court in 
the Oliver case, since it is only the “right 
of action” that was barred in the Preston 
case, while it was the “the cause of action” 
that was destroyed in the Oliver case. 








NOTES OF IMPORTANT DECISIONS. 


EFFECT OF FAILURE TO COMPLY WITH 
THE BULK SALES LAW AS BETWEEN 
VENDOR AND VENDEE.—The Bulk Sales Law 
avoids any contract of sale of a stock of mer- 
chandise in bulk where certain conditions re- 
specting notice to creditors are not complied 
with by the vendor; and where such a sale is 
made in contravention of the law, the vendee 
is a trustee for the creditors of the vendor to 
the amount of the goods received. In the recent 
case of Albright v. Stockhill, 175 N. W. 252, the 
question is raised, whether a failure to comply 
with the Bulk Sales Law by the vendor gives 
the vendee the right to rescind the sale. 

The Supreme Court of Michigan, properly, it 
seems to us, answers the question propounded 
in the negative, declaring that “the purpose of 
the Bulk Sales Law is to protect creditors and 
a scale made in violation of the statute is void 
only as to creditors” See, also, to same effect, 
Squire v. Tellier, 185 Mass. 18, 69 N. E. 312, 
102 Am. St. Rep. 322. 


But the Court did a somewhat unusual thing 
when it retained the case in order to give the 
plaintiff what he had not asked for, a judgment 
for the amount of the claims established by 





defendant’s creditors against the property 
bought. The Court declared it had the power 
to do this under the prayer for general relief 
and refused to compel the plaintiff to resort to 
his action at law. 





ACTION FOR DISCRIMINATION BY RAIL- 
ROAD FOR NOT FURNISHING SUFFICIENT 
CARS.—An important distinction in respect to 
the method of procedure where a railroad com- 
pany fails to furnish a shipper with sufficient 
cars to handle his commodity is made clear by 
the Supreme Court of Michigan in the recent 
case of Anderson y. Chicago, M. & St. P. Ry. 
Co., 175 N. W. Rep. 246. 


The distinction is that when the shipper al- 
leges that discrimination is the result of an 
unjust rule established by the carrier, he must 
first proceed before the Interstate Commerce 
Commission “to establish the discriminatory 
character of the rule” but when the discrim- 
ination is alleged to result from the absence of 
any rule or the breach of a rule adopted by the 
carrier, then the action may be brought in the 
state courts to recover damages for such dis- 
crimination. 


In the Anderson case, the plaintiff was a lum- 
berman. He notified the defendant that he 
would need about 240 cars a month to handle 
the season’s output. He received 8 cars in 
December, 65 in January and 44 in February. 
During the same period, to other lumbermen, 
competitors of plaintiff, working in the same 
territory, whom we will call A and B, received 
cars as follows: December—A, 45 cars; B, 47 
cars; January—A, 221 cars; B, 271 cars; Feb- 
ruary—A, 151 cars; B, 191 cars. The plaintiff 
contended that the railroad company had no 
rule of apportionment, but left the matter to 
the train dispatcher. The latter said that he 
had established a rule in case of a shortage of 
cars “to distribute the cars in the ratio of the 
available cars to calls.’ The Court held that in 
either case the evidence was conflicting enough 
to go to the jury on either theory—towit: that 
the railway company had no rule or that it 
violated its rule to furnish cars in proportion 
to calls. 


It is important to note in this case, however, 
that a judgment in favor of plaintiff was 
spoiled by failure of the trial court to take 
proper care in making clear to the jury the 
ground on which plaintiff could recover, taking 
into consideration the distinction to which we 
have just referred. On this point the Court 
said: 
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“Without quoting the assignment of error in 
full, it will suffice to state that the Court 
charged the jury that the plaintiff could recover 
if they found that defendant had unreasonably 
failed to furnish cars or had, in fact, unjustly 
discriminated against the plaintiff, and entirely 
eliminated from the consideration of the jury 
the question of whether the discrimination, if 
any, was due to the enforcement or the viola- 
tion of a rule adopted by the shipper in case 
of car shortage; and the liability for failure to 
furnish and the liability for discrimination 
were interwoven in the portion of the charge 
upon which error is assigned. Without going 
over the ground again we may say that we have 
laid down the rule of law applicable to the case; 
we have pointed out that, where the discrim- 
ination arose by reason of the enforcement of 
a rule, the shipper cannot in any action at 
law, recover for such damages witiout first 
having proceeded before the Interstate Com- 
merce Commission. In the portion of the 
charge now being considered, the trial judge 
instructed the jury that he could recover if 
there was discrimination in fact and took no 
account of the question of the adoption of a 
rule. In this the Court was in error. This 
question not only went to the right to recover, 
but it also went to the jurisdiction of the Court, 
as we have pointed out.” 


RIGHT OF INSURANCE COMPANY TO 
SUBROGATION WHERE INSURED’S LOSS 
EXCEEDS HIS RECOVERY.—It is a well set- 
tled rule that the insurer can recover from the 
insured the amount which he recovers from the 
wrongdoer where it has paid the loss in full. 
But where, as in most fire insurance policies, 
the property is not insured for its full value, a 
settlement for the full amount of the policy 
gives the insurer a right only to the excess of 
the net recovery and the insurance paid over 
the amount necessary to fully compensate the 
insured for the loss suffered. 


This rule is clearly brougt out in the recent 
case of Washtenaw Mutual Fire Insurance Co. 
v. Budd, 175 N. W. Rep. 231, where it was. held, 
that insurer has no right of subrogation against 
insured, where insured’s loss exceeds his recov- 
eries from insurer and the one causing the fire, 
after deducting attorney’s fees and costs, and 
this, though insured was not invited to take 
part in the action against the third person, and 
though the policy was a valued policy the in- 
surance being for only two-thirds of the value. 


In this case the defendant insured his house, 
two barns, a granary and personal property 
therein for an amount equal to two-thirds of 
its estimated value. The barns and granary and 
some personal property were destroyed by fire 
caused by sparks from the Ann Arbor R. R. Co. 
The plaintiff insurance company paid the de- 





fendant $1,004.50, which was two-thirds of his 
estimated loss. Defendant then sued the rail- 
road company and secured a judgment of $1,000, 
interest and costs. After deducting attorneys’ 
fees and paying costs, this judgment netted de- 
fendant $523.17. Altogether, defendant recov- 
ered $1,527,67. His actual loss, according to 
the finding of the trial court, was $1,682. Since 
defendant has received, altogether, $154.50 less 
than the amount he actually lost by the fire, 
the Supreme Court of Michigan held that the 
plaintiff insurance company was not entitled to 
subrogation to any part of the judgment against 
the railroad company. The Court said: 


“There is no question that, under the author- 
ities, the plaintiff, as insurer, would have a 
right to be subrogated as to any excess over 
the loss sustained by the insured; but inasmuch 


_as nothing more than sufficient has come to the 


hands of defendant, by both the amount paid 
by the insurance company and the amount re- 
covered from the railroad company, to cover 
his loss, there is nothing which the plaintiff 
can take.” 


The policies in this case being ‘‘valued’”’ poli- 
cies, the really difficult question would seem to 
be whether defendant was not estopped, as to 
plaintiff, to deny that the “value” of the prop- 
erty insured was greater than the amount fixed 
in the policy. On this question the authorities 
in England and America are not in agreement. 
In the case of North of England Iron Assn. v. 
Armstrong, L. R. 5 Q. B. 244, the Court said: 


“We are satisfied that our judgment must be 
in favor of the plaintiffs and I ground my judg- 
ment upon the general proposition that where 
the value of the thing insured is stated in the 
policy in a manner to be conclusive between 
the two parties, the insurer and the insured, as 
regards the value, then in respect of all rights 
and obligations which arise upon the policy of 
insurance, the parties are estopped between 
one another from disputing the value of the 
thing insured as stated in the policy.” 


The leading case in this country opposed to 
the English rule is that of The Livingstone, 
130 Fed. Rep. 746, which specifically disapproves 
the English rule. In that case it was held, that 
an insured who had been paid for a total loss, 
according to the valuation in a valued policy, 
could recover the real value of the property 
from the wrongdoer who caused the loss, and 
could retain everything recovered in excess of 
the valuation in the policy paid by the insurer. 
In other words, the Court held that a valued 
policy did not prevent the insured from recov- 
ering and retaining more than the valuation 
named. 
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PROXIMATE CAUSE AND LEGAL 
LIABILITY. 


A. Starting Point for Legal Liability— 
The starting point for the placing of legal 
liability is an act, that is, something which 
is done that ought not to have been done, 
or an omission; that is, the non-doing of 
something that should have been done. This 
act, or omission, is of interest to the law, 
mainly because of its consequences ; that is, 
the results which flow from it, or to which 
it may in a greater or less degree contribute. 
Some of these consequences are injurious 
to members of society and it is the desire 
to give reparation for these injuries that 
makes the act of material interest, as it helps 
to find the person upon whom the liability 
should be fastened ; that is, the person from 
whom compensation should be demanded, 
or to whom punishment should be meted 
out. In a discussion of legal liability, then, 
the first question is this: “What ts an act?” 
That is, what is an act considered generally, 
not specifically? What is there that is a 
common ingredient of all activity which the 
law may have to consider? 

Mr. Justice Gray answers this question 
by saying that ‘“‘an act is the result of an ex- 
ercise of the will.”* Dean Pound says, “Acts 
are exertions of the will manifested in the 
external world.’ Holland says: “If a move- 
ment is caused by physical compulsion, there 
is no act, since will is absent.’’® 

With all due deference to the authorities 
cited, it is submitted that these definitions 
are of no practical value and are not the- 
oretically unimpeachable. In so far as they 
lay emphasis upon the exertion of the will 
as the preliminary to the act, it may be 


(1) Duncan v. Landis, 106 Fed. 839, 848. 

(2) Readings on the History and System of 
the Common Law, 453. Cf. also, Pound, Read- 
ings in Roman Law, p. 22 seq. 

(3) Jurisprudence, 103; Holmes, The Com- 
mon Law, “An act is always a voluntary mus- 
cular contraction and nothing else. The chain 
of physical sequences which it sets in motion or 
directs to the plaintiff's harm is no part of it, 
and very generally a long train of such sequences 
intervene.”—P. 91. 





said that there is a respectable school of 
psychologists, led by Professor William 
James and Professor John Dewey, which 
holds that will is not indispensable to activ- 
ity and that many acts are automatic and 
reflexive. Yet the courts may have to take 
cognizance of these automatic acts, because 
they have resulted in injuries to others, and 
they cannot go into psycho-physiological 
speculations as to whether a given “mani- 
festation in the external world” is reflexive 
or volitional.t And even if one is willing to 
accept the idea that will is the starting point 
of an act, how is one to recognize the result 
of this exertion of the will when one sees 
it? The will is an unknown quantity to the 
ordinary bodily senses, yet these senses 
have to be relied upon for information. Not 
even the most sensitive judge will rely mere- 
ly upon his intuitions when he is deciding 
that there was or was not an act. The 
will may manifest itself never so much, but 
unless some method of recognition is adopt- 
ed, the manifestation will pass unheeded 
and the existence of the act will never be 
known. A usable definition should set up 
an objective standard of identification 
which could easily be recognized in common 
experience. The following, it is submitted, 
is such a definition: 

An act is a changing of an external situ- 
By “changing” is meant the crea- 
tion of a difference. This difference may 
be qualitative or quantitative. It may be 
the increase or decrease of a glaring head- 
light, or the substitution of a thousand for 
a hundred volts of electricity. It may be 
any kind of physical or mental exertion, or 
the manipulation or modification of any 
kind of force or object, so long as the ar- 
rangement of, or relation between, things, 
activities, places or persons is made differ- 
ent from what it was. The test is objective. 
The comparison is a sense comparison. If 
things look, taste, smell, feel or sound dif- 
ferently from what they did previously, 
then there has been a change in the situa- 


ation. 


(4) The “Squib Case’ is a good example of 
this. Scott v. Shepherd, 2 Com. Bl. 892. 
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tion and an act has been performed. The 
difference is the hall-mark of the act. The 
act is the making different of the situation. 

The next question which arises is: 
“What is an omission?” The answer to this 
question, it is submitted, is this: 


An omission is the failure to change an 
external situation. ‘That is, an omission is 
the contrary of an act. It is a failure to 
act ; it is the non-doing of that which should 
have been done. It is the failure to carry 
out a duty which has been imposed by the 
proper authority. Here, too, the standard 
of judgment is objective. The comparison 
is a sense comparison. If the situation af- 
fects the senses in the same way that it did 
before, there has been no change of situa- 
tion and there has been no omission. 


It is, of course, obvious that, unless the 
situation remains static after an act or an 
omission, it will be exceedingly difficult to 
find out by a simple, primary inspection 
whether there has been an act or an omis- 
sion. For, a change in a situation may be 
followed by another change which restores 
the situation which existed prior to the first 
change, as, for example, turning an electric 
light off and then on again. Or an omission 
may be followed by a change which alters 
the situation and so the mark of an omission 
may be gone. But this difficulty is inherent 
in the universe. Things are fluid and not 
static, dynamic and not quiescent. When 
acts and omissions are of importance they 
must be proven in the way any other facts 
are proven; that is, by means of competent 
witnesses. 


Acts and omissions by themselves are of 
no interest to the law of liability. It is only 
when they are prohibited by an authority 
that is competent to issue an effective com- 
mand, and when this prohibition is violated, 
that the law of liability will take cognizance 
of them. Likewise, situations are of no in- 
herent interest to the law of liability, and 
only when human beings are hurt by com- 
ing into relation with a situation does that 
situation become of importance to the law. 





Furthermore, only the human beings in a 
situation or affected by a situation are of 
true interest to the law. Things (and in 
things are included forces of nature, as well 
as inanimate objects), and animals are in- 
fluenced by situations, but only as these 
things and animals are related to people are 
they considered. Persons are of interest, 
because they are injured and can seek re- 
dress in the courts of law and because they 
can be held accountable for injuries to oth- 
ers in proper tribunals. 


Summing up, then, thus far, we may say 
that the starting point for liability is the 
changing of an external situation when a 
proper authority has forbidden such a 
changing, or the failure to change an exist- 
ing external situation when such a chang- 
ing has been imposed by the proper author- 
ity. 


B. Causes—When an act or omission 
has been found which may be the one that 
produced in some way the injury of which 
complaint is made, the law raises a third 
question. It asks: Was the indicated act 
or omission a “cause” of the designated in- 
jury? 


In the consideration of this question the 
language of the courts is very misleading. 
One would think, from reading the opin- 
ions, that the courts felt that they had to 
start from the injury and work back to find 
a cause for that injury, or that they simply 
had an alleged act and had to find out by 
metaphysical speculation whether or not 
that act did produce the injury complained 
of. One also gathers that the courts are 
bothered by the possibility that each act 
may have an infinity of results stretching 
forward into eternity and be in itself one 
ofa series of consequences that goes 
“back,” to use Prof. Beale’s phrase, “to 
Adam.” As a matter of fact, however, the 
courts need not consider such matters at all. 
They need simply look at the injury com- 
plained of and the act alleged to have 
“caused” that injury and see if the two are 
connected in such a way that the law will 
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impose a penalty upon the person who acted, 
or failed to act. That which went before 
the indicated act or came after the desig- 
nated injury is as completely outside the 
scope of inquiry of the courts as the aurora 
borealis or the mountains of the moon. 


Then, too, the discussion of “cause” as 
found in the opinions of the courts, is mis- 
leading and perplexing. It is obvious that 
the courts are not talking of causes in a 
strictly scientific sense. The fact that they 
can consider an omission to be a cause 
shows this conclusively, it is submitted. 
For, an omission is a failure to act. And 
most obviously, a non-doing cannot sturt 
At most, it simply allows that 
An omis- 


anything. 
which has been started to go on. 
sion may fail to prevent something from 
occuring, but it does not make anything 
happen. The law may decide, for varying 
reasons, to hold the person who failed to 
act, accountable for the consequences which 
he allowed to continue, but that is a totally 
different thing from saying that the omis- 
sion “caused,” that it produced, or was a 
factor in the making of those consequences. 
Omissions cannot be causes. To hold oth- 
er wise, it is submitted, is muddy thinking. 


Acts, of course, can be causes. They do 
make things happen. Without them therc 
would be no consequences, no results. Yet 
tiie courts here are obviously not using the 
word “cause” in the way that the physicai 
scientist uses it. What the courts reaily 
mean when they say that an act, A, is the 
cause of the injury, B, is that A is a factor 
which contributed toward the incurring of 
EB. For example: X stretches a wire from 
a telegraph pole, which stands by the side 
of a country road, to a fence (enclosing a 
farm), that is three feet away from the pole. 
A horse, driven by Y, runs away, swerves 
from the road, and throws the carriage to 
one side. A front wheel catches in the wire 
and, when the carriage is overturned, Y is 
thrown out and injured.’ In that case it 


(5) Erbehard v. Glasco Mutual 
Assoc., 139 Pac. Rep. 416. 


Telephone 





was held that the act of X in stringing the 
wire without proper authority so to do, was 
a cause of the injury to Y. It is certainly 
obvious that here X did nothing to Y. He 
simply created an illegal situation, which 
situation was a factor that contributed, in 
part, to the injury sustained by Y. When 
the courts say “cause,” they mean “con- 
tributing factor.” 


Such contributing factors are, of course, 
innumerable. Yet injuries are brough: 
about by only two general classes of factors. 
These are passive situations and active 
forces. By a passive situation I mean some- 
thing which of itself would never harm 
anyone or anything. A person or his prop- 
erty must be brought into contact with it 
before an injury can occur to him or it. 
An active force, on the other hand, is some- 
thing that impinges upon the person or thing 
to his or its hurt. An example of a passive 
situation is a hole in the sidewalk. It can 
stay there forever, but until someone steps 
into it, it will not be a factor contributing, 
say, to the sustaining of a broken ankle. 
An active force, for example, is a traveling 
crane, the chains of which hit a man and 
knock him down. It is usually a moving 
thing or power. For A, then, to be the 
cause of an injury to B, he must either 
create a passive situation or else let loose 
an active force (or fail to do so when such 
omissions are forbidden). 


, 


But “causes” may be looked at from an- 
other angle. We can ask the question: How 
did A contribute to the injury of B? That 
is, did A drive B into danger or attract him 
toward it? Did he direct an active force 
against B, or did he drive him into a dan- 
gerous situation? 


The cases show that factors may con- 
tribute to injuries in the following general 
ways: 


1. They may impinge upon B. Such fac- 
tors are usually moving objects or active 
forces. They strike or impinge upon the 
person or property of B. B does not need 
to act at all. He is the passive recipient 
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of the injury. For example. A shoots B, 
although B has done nothing to provoke the 
shooting. He is the struck party. A is the 
striking party. 


Using the word “cause,” as the courts do, 
we may call such a factor an impinging 
cause. 


2. Secondly, the factors may drive the 
injured party into danger. This may be 
done either by forcing him directly into the 
situation or power that hurts him, or by 
creating dangerous alternatives, the avoid- 
ance of one of which causes him to be hurt 
by coming into contact with the other. An 
illustration of dangerous alternatives would 
be this. A negligently drives an automobile 
in such wise that it is heading for a danger- 
ous cliff. B, a passenger, knowing that A is 
drunk, and fearing that the machine will 
go over the cliff, jumps from the automobile, 
strikes against a tree and is hurt. The al- 
ternatives presented arouse the instinct of 
self- or race-preservation, so that B in try- 
ing to get out of one danger jumps into 
another. 

Such a factor we may call a propelling 
cause. 


3. A third method of injuring another is 
by attracting him into the danger. Such a 
factor is usually a situation which is dan- 
gerous, or which may easily become dan- 
gerous. It may arouse physical instincts or 
emotional impulses. It may appeal to the 
senses or arouse the higher sensibilities. 

Such a factor we may call an attracting 
cause. 

This cause is the basis of the doctrine of 
“attractive nuisance,” but there is no reason 
why it should be applied only to cases where 
children are involved, as that doctrine is, 
for adults are as much attracted to danger- 
ous places as children are. So, too, are ani- 
mals, as is shown by the fact that traps are 
baited to catch them. Natural objects also 
pull upon one another, as, for example, 
wires attracting electricity ; certain salts at- 
tracting moisture. The attraction may be 
physical or psychical, but in either case the 





injured party is drawn toward the danger- 
ous thing or place. 

4. Another method of producing an in- 
jury is by starting or arousing forces which 
react upon oneself to one’s own hurt. 

Such a factor may be called a circular 
cause. 

C. Proximate Cause—When it has been 
determined that a given act or omission is 
a factor contributing to a designated injury, 
it must be further determined, before lia- 
bility can be attached to that factor, whether 
the factor is not merely a cause, but is the 
proximate cause of the injury. The idea is 
this: Each injury is the result of many con- 
tributing factors. Some of them are trivial, 
others are slight, and others may be of con- 
siderable importance, in that they are large- 
ly responsible for the injury. Then, too, 
they may be remote in time or distant in 
space from the time and place where the in- 
jury was incurred, and as a matter of his- 
torical growth, the rule is that causa prox- 
ima non remota spectatur. It must be con- 
fessed that the language of the courts in dis- 
cussing this matter is far from satisfactory, 
as it is far from clear. The courts con- 
stantly speak of the difficulties of applying 
the rules of law which govern proximate 
causation and at the same time say that the 
rules themselves are quite simple and eas- 
ily to be understood. But, to my mind, the 
difficulty really exists in this. The rules 
themselves have not been made clearly ex- 
plicit. Nor have their functions been 
definitely determined. An attempt will be 
made later to present a method of proced- 


ure which will be clear and simple, but at 


present it must be conceded that the cases 
present a method of procedure which, 
though most complex, is followed, at least 
in theory, if not in practice, and which needs 
to be understood. The rule ef law we have 
already stated ; liability will be attached only 
te a proximate and not to a remote cause 
of an injury. To find out whether a given 
factor is @ proximate cause or not, two 
rules of procedure are laid down. These 
are: 
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1. If an injury is the natural and prob- 
able consequence of an act, or omission, 
then that act, or omission, is the proximate 
cause of the injury. 


2. An injury is the natural and probable 
consequence of an act, or omission, if at the 
time the act, or omission, was committed a 
reasonable man could have foreseen that the 
injury would result from that act or omis- 
sion. 


After all the evidence is in and the jury 
has received its instructions from the court, 
the jury proceeds, must proceed, if it is to 
follow its instructions, along the following 
lines. By an act of imagination it trans- 
ports itself to a time just prior to the mo- 
ment when the defendant performs his act 
or omission. Then it focuses its attention 
upon that imaginary abstract personage 
known as the “ordinary prudent, reasonable 
man,” who is not the defendant, nor like 
one of the jury, nor all the jury put togeth- 
er, nor any particular kind or type of man, 
and inquires whether this figment of the 
imagination could have foreseen that such 
an injury would have resulted from the de- 
fendant’s act. If this Ideal Man could have 
foreseen the injury, then the defendant is 
deemed ‘to be the proximate cause of the 
plaintiff's injury. It is not necessary, how- 
ever, that the reasonable man should fore- 
see that the exact injury would occur. It is 
enough if he can foresee that a general class 
of injuries like that in the case at bar would 
occur. Nor is it necessary that extraordi- 
nary, unusual classes of injuries should be 
foreseen. Only the ordinary, usual kind of 
injury need be foreseen. 


When there is a direct application of 
force by the defendant upon the plaintiff, 
the question of foreseeableness does not 
come up; for, the rule is that a direct cause 
—and such a cause the direct application 
of force would be—is never remote. It Js 
always proximate. It is only when the in- 


jury has been indirectly received, whether 
through the force released by the defendant 
or by the intervention of a force independ- 





ent of the act or omission of the defendant, 
that the question does come up. When 
there is an intervention of a force of an 
animal, the person injured, a third or 
fourth, etc., person, or of a force in nature, 
the question is this: 


Could a reasonable man, acting prudent- 
ly, have foreseen the incoming of this force 
and that it would produce the class of in- 
juries under which this particular injury 
must be subsumed ? 


If this question is answered in the af- 


_firmative, then the defendant is deemed to 


be the proximate cause of the plaintiff's 
injury. 


This question is answered by the jury, 
who have before them all the evidence. 
They know what the act, or omission, was ; 
the series of events which followed it; the 
intervention of other series of events and 
causes ; the confluence or non-confluence of 
these series of events; the incurring of the 
injury and the effect of such incurrence. 


The first thing to note ‘is that the injury 
must create an imaginary character and then 
must treat him as a real character. Each 
juror must not place himself in the place 
of the defendant ; nor must he put the “‘rea- 
sonable” man in his own place; nor must 
he ask whether the defendant could have 
foreseen the injury; nor must he treat the 
Ideal Man as though he were the defend- 
ant. The “reasonable” man is not like any 
particular person. 
tion. 


He is just an abstrac- 
And this indefinite, intangible, non- 
existent abstraction must be conceived as 
being in a definite, specific, real situation 
and to be acting in that situation. 


If I am correct in this statement, it then 
is obvious that the jury is called upon to 
do the impossible. The “reasonable, pru- 
dent man” is in the last analysis the juror 
himself. The juror’s own experiences deter- 
mine what the abilities of the Ideal Man 
shall be. The juror cannot deal abstract- 
edly with the defendant. He actually does 
put himself in the defendant’s place and 
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imputes to the latter his own powers and 
abilities. The twelve jurors, by the time 
the verdict is ready to be handed in to the 
court, have convinced each other that each 
of them, had he been in the place of the 
defendant, could have foreseen or not fore- 
seen the injury; and that, therefore, the 
defendant could and should have done the 
same thing. All that the juror can do, at 
the most, would be to place himself in the 
position of the defendant and then by negat- 
‘ing (ignoring, forgetting, blotting out), the 
existence of the injury, try by the use of 
imagination and conjecture to find the in, 
coming of the intervening forces and the 
occurrence of the class of injuries to which 
the particular injury belonged. It would be 


a fruitless quest. For these reasons: 


1. The juror does not know what he is 
hunting for. He cannot know, for at the 
time the defendant committed his act the 
injury was not in existence. You cannot 
foresee the existent. The very meaning of 
the word (anticipate, predict, 
conjecture, guess) shows that the object or 


ce ” 
toresee 


event that is foreseen is non-existent at the 
time it is foreseen. In order to be certain 
that he has foreseen this injury, the juror 
would have to foresee all the possible classes 
of injuries that there may be or could come 
This take super- 
human foresight and ought not to be expect- 
ed of any ordinary man. 


into existence. would 


2. The preceding section assumes that 
the ordinary man, as represented by the 
juror, can negate the existence of the injury 
which has once been presented to his knowl- 
edge. 
For, when a fact that been impressed upon 


3ut this assumption is a false one. 


a man’s consciousness; when he has been 
made vividly aware of the existence of an 
object or event; it is practically impossible 
for him to obliterate that impression in a 
short time and in many cases it is not pos- 
sible at all. A few simple experiments will 
make this apparent. 


(a) Think of George Washington for five 
minutes and do not allow these things to 





come into your consciousness: 1. Crossing 
the Delaware; 2. The Revolutionary War. 
(b) Think of Lincoln for a few minutes 
and avoid thinking of: 1. Emancipation 
Proclamation ; 2. Slavery ; 3. Assassination ; 
4, Civil War. (c) Think of Caesar and ne- 
gate: 1. Omnia Gallia, etc. ; 2. “Friends, Ro- 
mans, Countrymen,” etc. (d} Think of John 
L. Sullivan and negate: “Prize-fighter ;” of 
Bob Fitzsimmons and negate: “Solar plexus 
punch ;” of J. J. Corbett and negate: “Pom- 
padour hair.” (e) Think of football and 
negate: 1. Touchdown. (f) Of the great 
war, and negate the Kaiser, the Fourteen 
Points, the League of Nations, “cooties,” 
etc. 

Many other examples could be given, but 
these will suffice. All of them show that 
when two things have been vividly connect- 
ed they can seldom, if ever, be separated 
again in our thinking. This holds true of 
law courts, I take it, as of ordinary civil 
life. The jury for days, and sometimes 
weeks, have had the act and the injury pre- 
sented to them as inevitably connected. 
The two are presented in close association. 
When they retire to consider their verdict, 
these two things are vividly in their minds. 
They can’t, therefore, negate the injury and 
treat it as though it had never existed. Nor 
can they look at the act uninfluenced by the 
existence of the injury. 

At this point it can be urged that the jury 
does not need to negate the injury ; that, on 
the contrary, they are supposed to consider 
it as one of the factors in the case. To 
this I would reply that in such a case the 
doctrine of foresight is a misnomer. It 
should be called the doctrine of hind- 
sight. The jury is practically told not 
to start with the act and see if it can work 
forward to the through their 
imagination; but to start with the in- 


injury 


jury and to think their way back to the act 
if they can. Or, at the most, the jury may 
be told to work from both ends to the mid- 
dle. And I venture to believe that the jury 
in fact does work, not by imaginative or 
cognitive conjecture, but by simple inspec- 
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tion. If the act is a released force, it looks 
to see what the force actually did and not 
what it might have done. If the act created 
a dangerous situation, it looks to see how 
the injury can be traced back through the 
intervening events to that dangerous situa- 
tion. In either case, foresight is not em- 
ployed; there is a simple inspection of the 
existing completed facts of experience. The 
jury is not call on to foresee the unknown, 
but to connect the known. It deals not with 
future probabilities, but with past actual- 
ities. 

If my analysis and belief are correct, and 
the jury really does look at the particular 
facts before it when it decides that a given 
act or omission was the proximate cause of 
an alleged injury, then it would be of con- 
siderable practical value if the law could be 
stated in such objective terms that the jury 
would have a working guide to aid them in 
their deliberations and help them reach their 
findings. Fortunately, the cases do yield 
such legal principles, though the courts, for 
some reason or other, have as yet not enun- 
ciated them, but seem to have preferred to 
use the formula “of natural and probable 
consequences” without question or really 
adequate examination. What, then, are 
these legal principles? 


There are five general ways in which one 


person can injure another. These are: 


1. By a direct application of force; 2. By 
acting in conjunction with a natural force; 
3 By acting in conjunction with the act of 
an animal; 4. By acting in conjunction with 
the activity of the injured individual him- 
self; 5. By acting in conjunction with the 
act of a third person. 


By “in conjunction with” I mean both “at 
the same time” as the animal, force of na- 
ture, injured individual or third person, act, 
and “before” they act. That is, the activity 
of the force of nature, animal, etc., can be 
concurrent with the act of the person who 
is saddled with the liability or it may inter- 
vene between the act of that person and the 
injury to the hurt individual. The legal 





principles applicable to these methods of 
hurting a person are as follows: 


1. A direct application of force is always 
a proximate cause of any injury that that 
force might produce. ‘These cases show 
many ways in which A might apply an in- 
jurying force to B. For example. i. A 
might create or induce that which caused 
the injury.® ii. A might create a conduit for 
a dangerous force along which the force 
that injured B traveled.’ iii. A might apply 
force to an object which forced another ob- 
ject to impinge upon B.*_ iv. A might accel- 
erate the activity of a force or object that 
hurt B.°. v. A might release a force that 
drives an object against B." 


2. When an act creates or an omission 
fails to change a situation, and that situation 
contributes, through, by means of, or in 
conjunction with, an intervening force to 
the injury of a person, that act or omission 
is the proximate cause of the injury. Ex- 
amples of this are: i. A prevents B from 
going where he wishes and compels him to 
go elsewhere and in that place the force of 
nature hurts B." ii. A creates a situation 
or omits to change it so that a force of na- 
ture is permitted to hurt B.’* iii. A fails to 


(6) State v. O’Brien, 81 Ia. 88; Armstrong 
v. Montgomery Street Railway Co., 123 Ala. 233; 
tray v. Chicago & Northwestern Railway Co., 
153 Wis. 637; Lynn Gas & Electric Co. v. Meri- 
den Insurance Co., 158 Mass. 570; Bunting v. 
Hogsett, 139 Pa. 363; Smith v. London & South- 
western R. R. Co., L. R. 6 C. P. 14; Hoyt v. Jef- 
fers, 30 Mich. 181. Ryan v. N. Y. Central R. R., 
35 N. Y. 210, contra. 

(7) Lynn Gas and Electric Co. v. 
Insurance Co., 158 Mass. 570; The G. 
171 U. S. 450. 

(8) Hill v. Winsor, 118 Mass. 251. 

(9) MeCahill v. New York Transportation 
Co., 201 N. Y. 221. 


Meriden 
R. Booth, 


(10) Rigdon v. Temple Water Works Co., 11 
Tex. Civ. App. 542. 
(11) Scott v. Hunter, 46 Pa. 1921; Derry v. 


Flinter, 118 Mass. 131; Fox v. Boston and Maine 
R. R. Co., 148 Mass. 220 (which case was de- 
cided on the ground of a special contract, how- 
ever). 

(12) Dickinson v. Boyle, 17 Pick. 78; Pitts- 
burg v. Grier, 10 Harris 54; Jackson v. Wis- 
consin Telephone Co., 82 Wis. 243; Benedict Pine- 
apple Co. v. The Atlantic Coast Line, 55 Fla. 514; 
The Lords Bailiff-Jurats of Romney Marsh v. 
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change a situation and a force issues from 
it to the hurt of B.™* iv. A deflects a nat- 
ural force to the hurt of B.™ 


3. When an act or an omission compels 
or allows the control of an animal to be 
taken from the person who has such con- 
trol, and that animal is injured, through its 
own acts or injures another animal or a 
person, that act or omission is a proximate 
cause of the injury. Examples of this are: 
i. A removes control of the animal from B 
and the animal is hurt.’® ii. A removes the 
control of the animal from B and the ani- 
mal injures another.’® 


4. When an act induces the activity of a 
person and that activity contributes to the 
mjury of the person or when an act creates 
a dangerous situation and a person is hurt 
by coming into contact with that situation 
through his own lawful activity, or when 
an omission fails to keep a person from 
coming into contact with a situation or 
force, and that situation or force contrib- 
utes, in conjunction with the lawful activ- 
ity of the person, to the injuring of that 
person, such an act or omission is the prox- 
imate cause of the injury. Examples of 
this are: i. A creates dangerous alternatives 
and compels or induces B to choose between 


The Corporation of the Trinity House, R. 5 Ex. 
204; Kuhn v. Jewett, 32 N. J. Eq. 647; E. T. Ide 
\ & @ Mw. RR. RK. 83 Vt. 66. 

(13) Detzur vy. B. Stroh Brewing Co., 19 Mich. 
282. 

(14) Cheever v. Danielly, 80 Ga. 114. 

(15) Sneeby v. Lancashire & Yorkshire Rail- 
way Co., L. R. 9 Q. B. 263; West v. Ward, 77 Ia. 
322; Gilman v. Noyes, 57 N. H. 627, contra. (But 
it is based on the express point that the jury 
did not have a chance to say whether the injur- 
ing power, namely, wild bears, could have been 
anticipated or not.) Kelsey v. Rebuzzini, 80 
Atl. Rep. 170, contra. 


(16) McDonald vy. Snelling, 14 All. 290; Belk 
v. People, 125 Ill. 584; Isham v. Dow, 70 Vt. 588; 
Towaliger Falls Power Co. v. Sims, 6 Ga. App. 
749. (But this case really goes on the ground 
that the defendant maintained a nuisance.) For 
the converse, see Eberhardt v. Glasco Mutual 
Telephone Association, 139 Pac. Rep. 486. (Note 
—Here the defendant did not take the control 
of the animal out of the proper party’s hands 
and was not held liable for the injuries caused. 
There are many such converse cases in the 
books.) 





them.'’ ii. A takes the control of B’s prop- 
erty away from him and B is hurt in get- 
ting control back.’ iii. A induces a de- 
fensive act on the part of B.’® iv. A at- 
tracts B into a dangerous situation to the 
hurt of B.*° v. A creates a dangerous force 
which B fails to neutralize.**_ vi. A creates 
a dangerous situation which deflects the 
activity of B against B.** vii. A creates a 
dangerous situation and fails to keep B 
away from it.** viii. A induces B to act.** 
ix. A fails to prevent the activity of B.* 


Before enunciating the legal principle 
which will help the jury to a decision in 
cases where acts of a third party have con- 
tributed in conjunction with the acts of the 
defendant to the injury of the plaintiff, I 
wish to indicate all the possible ways in 
which the defendant can utilize the third 
party to the hurt of the plaintiff. These 
ways are as follows: 1. A drives B into T; 
2. A drives T into B; 3. A creates an active 
force and compels T to play it upon B; 
1. A creates an active force and compels T 
to drive B into it; 5. A creates a situation 
and makes T drive B into it; 6. A creates 
a situation and T drives it against B; 7. A 
creates a situation and compels T to drive it 


(17) Regina v. Pitts, 1 C. & M. 284; Jones v. 
Boyce, Stark 493; Tuttle v. Atlantic City R. R. 
Co., 66 N. J. L. 327; Illinois Central R. R. Co. v. 
Siler, 229 Ill. 390; Hendrickson v. Common- 
wealth, 85 Ky. 281; Chambers v. Carrol, 199 Pa. 
$71. 

(18) Bennett v. Lockwood, 20 Wendell 223; 
Page v. Bucksport, 46 Mo. 56; Lowry v. Manhat- 
tan Railway Co., 99 N. Y. 158. 

(19) Eckhardt v. Long Island R. R., 43 N. Y. 
502; Lowry v. Manhattan Railway Co., 99 N. Y. 
158. 

(20) Harold v. Watney,’1898, 2 Q. B. 320. 

(21) Regina v. Holland, 2 Moody v. Robinson, 
351; St. Louis and San Francisco R. R. Co. v. 
League, 71 Kan. 79. 

(22) Rollins v. Central Maine Power Co., 88 
Atl. Rep. 86; City of Louisville v. Hart, 142 Ky. 
171. 

(23) Burk v. Creamery Package Mfg. Co., 
126 la. 730; Bell v. Rocheford, 78 Neb. 310; 
Woodson vy. Metropolitan Street Railway Co., 24 
Mo. 685; Munsey v. Webb, 231 U. S. 150; Ehrgott 
v. Mayor of City of N. Y., 96 N. Y. 264. 

(24) Rex v. DeMarny, 1907, 1 K. B. 388; Peo- 
ple v. Lewis, 124 Cal. 551. 

(25) A. T. & Santa Fe R. R. v. Parry, 67 
Kan. 615. 
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against B; 8. A compels T to drive B into 
an active force not created by A; 9. A com- 
pels T’ to drive B into a situation not cre- 
ated by A; 10. A compels T to play an ac- 
tive force not created by A upon B; 11. A 
compels T to direct a situation not created 
by A against B. 


Ail these ways of connecting the third 
party with the defendant and the plaintiff 
are found in the cases, and in analyzing the 
cases we find this legal principle which 
grows out of them. 


5. If an act induces the activity of a per- 
son so that such activity contributes to the 
injury of another person, or if an act cre- 
ates, or an omission permits, a situation so 
that the independent activity of a person 
compels a factor in that situation to im- 
pinge upon another person to his hurt, then 
that act or omission is the proximate cause 
of the injury. Examples of this are as 
given: below: i. A puts T in danger and 
makes him hurt B.** ii. A attracts T to 
hurt B.*’ iii. A incites T to hurt B.** iv. A 
creates a dangerous situation which T di- 
rects against B.*° v. A separates T from 
B.*° vi. A hurts B and T does not prevent 
the consequences of that hurt in whole or 


(26) Quigley v. D. & H. Canal Co., 142 Pa. 
388; Washington & Georgetown R. R. v. Hickey, 
166 U. S. 521; Scott v. Shepherd, 2 Wm. Bl. 892; 
Ricker v. Freeman, 50 N. H. 420. 

(27) suille v. Swan, 19 Johns 381; Lane v. 
Atlantic Works, 111 Mass. 136. Cf. Glassey v. 
Worcester Consolidated Street Ry. Co., 185 Mass. 
315, and Mangan vy. Atterton, L. R. Ex. 239, 
contra. 

(28) Wise v. Dunning, 1902, 1 K. B. 167; 
Keaton v. State, 41 Tex. Cr. R. 621; Rex v. Mc- 
Daniel, Leach 4th ed. 44; Cf., also, for the con- 
verse case where A was not held liable, Schoep- 
flin v. Coffey, 162 N. Y. 12. The great weight of 
authority is with this decision. 


(29) Regina v. Mitchell, 2 Moody 120; John- 
son v. N. W. Tel. Exchange Co., 48 Minn. 453; 
Burrows v. March Gas Co., L. R. 5 Ex. 67; Quak- 
er Oats Co. v. Grice, 195 Fed. 441; Watson v. 
Ky. and Ind. Bridge and R. R. Co., 137 Ky. 619; 
Chacey v. City of Fargo, 5 N. D. 173; Pastene v. 
Adams, 49 Cal. 87. Cf., contra, Stone y. Boston 
& Albany R. R. Co., 171 Mass. 536; Seith v. Com- 
monwealth Electric Co., 241 Ill. 252. 

(30) Regina v. Halliday, 61 Law Times Re- 
ports 701. 





in part.** vii. A induces T to create a 
dangerous situation which hurts B.** viii. A 
holds B in danger and compels T to hurt 
B.** ix. A takes animals out of control of 
B and T drives them into danger.** x. A re- 
leases a force that T deflects against B.*° 
xi. A deflects B into a danger created by 
'T’,36 

D. Reasons for Imposing Liability.—In 
making the above analysis it was intended 
merely to show how liability arises. In 
conclusion, I wish to indicate why liability 
is imposed. 

It is always a dangerous proceeding, to 
my mind, to make too general a rule if the 
rule is to be followed in practice as a guide 
for the determination of liability. The es- 
sence of generalizing is the ignoring of dif- 
ferences and the emphasizing of common 
elements in various situations. Yet the dif- 
ferences may be as important as the like- 
nesses. But in the present case it is quite 
obvious that we would not be doing violence 
to the facts when we say that all of the cases 
given can be subsummed under three heads, 
as follows: 

1. The application of a direct force by 
A upon B. 

2. The application of a direct 
upon T by A so that T hurts B. 

3. The creation of a situation by A, so 


force 


that B, by his own acts or the acts of T, 
which acts of T are induced or not defend- 
ed against by A, comes into contact with 
the situation and is hurt. 

In the first case, where there has been 
a direct application of force, liability has 


nearly always been imposed. ‘This is be- 


(31) Pullman Palace Car Co. v. Bluhm, 169 Ill. 
20; Sauter v. N. Y. C. & H. R. R. Co., 66 N. Y. 
50; Commonwealth yv. Hackett, 2 All. 136; Peo- 
ple v. Cook, 39 Mich. 236; Regina vy. Davis, 15 
Cox’s C. C. 174, dicta. 

(32) Dannehower vy. Western Union Tel. Co., 
218 Pa. 216. 

(33) Keaton y. State, 41 Tex. Cr. R. 21; Fot- 
tler v. Moseley, 179 Mass. 295; Southern Rail- 
way Co. v. Webb, 116 Mich. 425. 

(34) Wilder v. Stanley, 65 Vt. 145. 

(35) Turner v. Page, 186 Mass. 600. 

(36) Clark v. Chambers, 3 Q. B. D. 327. 
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cause under modern conditions the law 
guarantees protection from unlawful ag- 
gression to every person who lives under 
the law. When the state took over the task 
of keeping the public peace, and so denied 
to an injured person the right to self-help, 
if that self-help injured the peace of the 
state, it took on the duty of seeing that men 
were propertly protected in their lawful pur- 
suits. As Dean Pound says: “In civilized 
society men must be able to assume that 
others will commit no intentional aggres- 
sions upon them.”*? A person who directly 
injures another must make redress for that 
injury, unless “he can justify his act under 
some social or public interest, or assert a 
privilege because of a countervailing indi- 
vidual interest of his own which there is a 
social or public interest in securing.”’** 

The same reasons apply to the cases 
under the second head, for a man is justly 
held responsible for the agencies he em- 
ploys, as well as for the things he does di- 
rectly himself. There is no difference be- 
tween the cases where a man strikes another 
himself and cases where he compels a third 
person to strike that other. 

In the matter of the cases under the third 
head the ground for imposing liability is 
not so easily arrived at. Three types of 
cases can be found: 

1. Here the defendant simply creates a 
situation and the plaintiff by his own acts 
comes into contact with it and is hurt. In 
these cases recovery is allowed. 

2. Here the defendant creates a situation 
and the plaintiff is brought into contact with 
the situation by a third party with whom 
the defendant has no causal relation. In 
these cases the plaintiff cannot recover from 
the defendant for his injuries. 


3. Here the defendant creates a situation 
and a factor in that situation is directed 
against the plaintiff by a third person with 


(37) Outline of a Course on the History and 
System of the Common Law, p. 40, Jural Pos- 
tulate 1. 

(38) Ibid, p. 47, “Corollary of Jural Postulate 
1.” 





whom the defendant has no causal relation. 
Here the plaintiff can recover for his in- 
juries.*® 

According to Dean Pound, the reason 
why recovery would be allowed, if I am not 
misinterpreting the application of this state- 
ment, is that “in civilized society men must 
be able to assyme that others, when they 
act affirmatively, will do so with due care 
with respect to consequences which may 
reasonably be anticipated. Professor Beale 
would say that the reason for imposing lia- 
bility on the defendant is that the defendant 
“has created a risk,’ or has “subjected the 
plaintiff to a risk.” ‘hat is, he has created 
a dangerous situation and must pay for in- 
juries resulting from that dangerous sit- 
uatiag. 

My difficulty with Dean Pound’s reason- 
ing is that it restates the doctrine of “fore- 
seeableness” which I have examined at 
length before and discarded. My difficulty 
with Prof. Beale’s explanation is that I can- 
not see why calling a situation dangerous or 
risky should be looked upon as a reason for 
imposing liability on the creator of the risk. 
As a matter of fact, it seems to be restat- 
ing the doctrine of “foreseeableness,” once 
again. A situation or act is dangerous and 
risky when the experience of society has 
been such injuries had followed most usu- 
ally the creation of that situation or the 
doing of that act. This is a reason for 
saying that a thing is dangerous, but it is 
not a reason for saying that liability should 
rest upon the creation of a danger. For, in 
the case of a situation, it is not a danger 
unless the person injured through his own 
acts comes into contact with the situation, 
or places himself in a position where fac- 
tors in the situation can be directed against 
him. For example, the City of X puts down 
a board sidewalk and keeps it in bad repair, 


(39) The case where the defendant creates 
a situation and then causes a third party to 
bring the situation into contact with the plain- 
tiff, or to bring the plaintiff into contact with 
the situation, can be placed under the second 
head, supra, and need not be discussed under 
this head. 
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so that one of the planks are loose. Y is 
walking down the street on this sidewalk. 
Z, riding a bicycle, in the street, swerves 
into the sidewalk and throws the loose plank 
against Y. Y can recover against the city. 
The city has created a dangerous situation, 
but it concurred with the activities of X and 
Y to produce the injuries to Y. Why does 
not the act of Y bar him from a recovery? 
The answer is, that Y has done nothing 
legally wrong, while the city has. This, to 
my mind, gives the clue to the reason why 
liability is imposed upon the creator of a 
dangerous situation. 

Using the line of thought suggested by 
Dean Pound, we can say that in civilized 
society man can assume that there are cer- 
tain spheres within which they can act with- 
out being in danger. They can also assume 
that these spheres will not be contracted or 
circumscribed without warning or in un- 
lawful ways. When the city builds defec- 
tive sidewalks it has circumscribed the 
spheres where men naturally can expect to 
move with safety. The city should, there- 
fore, be held for injuries resulting from 
such circumscription, without warning, of 
spheres of activity. That is, the reason why 
the creator of a risk is to be held liable for 
the consequences followings the creation of 
that risk is unexpected to the person injured 
and not because the creator of the risk 
could have foreseen that something or 
someone would be hurt by the creation of 
the risk. And if it is argued that if society 
leads men to expect certain things and then 
expectations are not fulfilled, though law- 
fully acted upon, then society and not the 
creator of the risk ought to bear the brunt 
of making redress, the answer is that soci- 
ety sees fit to make redress by giving the 
injured party a cause of action against the 
creator of the risk, and says that the rea- 
son for giving the cause of action is that 
the injuring party has circumscribed and 
thus interfered with the sphere of lawful 
activity of the one who was injured. 

ALBERT LEVITT. 


Cambridge, Mass. 





LANDLORD AND TENANT—EVICTION. 





CONROY v. TOOMAY. 





Supreme Judicial Court of Massachusetts. 
Suffolk. Jan. 7, 1920. 





125 N. E. 568. 





Where the lessor of an apartment fails to 
heat and to supply hot water, there is a con- 
structive eviction of the tenant, who may move 
and escape further liability for rent. 





CROSBY, J. This is an action to recover 
for rent of a suite in an apartment house ac- 
cording to the terms of a written lease; it 
was agreed that the defendant had paid all 
rent due up to and including the month of 
October, 1918, but that the sum alleged to be 
due on November 1, 1918, had not been paid. 
The lease was “for the term of two (2) years 
from the first day of September, in the year 
nineteen hundred and sixteen, until the last 
day of August, in the year nineteen hundred 
and eighteen (if then terminated as herein- 
after provided), and thereafter from year to 
year, until one of the parties hereto shall, 
on or before the first day of July in any year, 
give to the other party written notice of his 
intention to terminate this lease on the last 
day of the following August, in which case 
the term hereby created shall terminate in 
accordance with such notice.” 


At the trial the defendant offered evidence 
to show that the apartment house was heated 
by a steam-heating apparatus in the cellar, 
under the exclusive control of the lessor; “that 
during the fall and winter and spring of 1918” 
the landlord failed to provide the defendant 
with an adequate supply of heat and hot water 
to enable him and his family to live in safety 
in the apartment, and for this reason it was 
unfit for occupation; that during the period re- 
ferred to the defendant complained to the plain- 
tiff about the failure to supply heat and the 
plaintiff “continuously promised to do so’; that 
prior to the first day of July, 1918, and subse- 
quent to the execution and delivery of the lease, 


the plaintiff orally agreed with the defendant | 


that if.the latter would not give a written no- 
tice required to terminate the lease on the last 
day of August, 1918, and would continue to 
occupy the apartment, she would furnish the 
apartment with the proper and necessary sup- 
ply of heat and hot water, and in the event of 
her failure to do so would not hold him liable 
under the terms of the lease; that the defen- 
dant, relying on the agreement, did not give 
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notice to terminate the lease but continued to 
occupy the premises until a few days before 
October 30, 1918; that on October 21, 1918, he 
notified the plaintiff in writing that it was im- 
possible for him and his family to live there 
and he would move out on or about November 
1, 1918; and that he did so move before that 
date. The defendant further offered to show 
that during the months of September and Octo- 
ber of that year the apartment was unfit and 
unsafe for occupancy because of the failure of the 
plaintiff to furnish sufficient heat and hot water. 
The trial judge excluded the evidence and di- 
rected the jury to return a verdict for the 
plaintiff for the full amount of her demand. 


We are of the opinion that the evidence was 
plainly admissible; if the oral agreement was 
proved and a breach thereof was shown it was 
a valid defense to the action. The agreement 
was founded upon a good consideration, and 
was not open to the objection that it was with- 
in the statute of frauds. It has long been set- 
tled “that ordinarily a written contract, be- 
fore breach, may be varied by a subsequent 
oral agreement, made on a sufficient consider- 
ation, as to the terms of it which are to be 
observed in the future. Such a subsequent oral 
agreement may enlarge the time of perform- 
ance, or may vary any other terms of the con- 
tract, or may waive and discharge it alto- 
gether,” Hastings v. Lovejoy, 140 Mass. 261, 264, 
2 N. E. 776, 777, 54 Am. Rep. 462; and this rule 
applies although the original contract, as in the 
case at Bar, falls within the statute of frauds. 
Cummings v. Arnold, 3 Metc. 486, 37 Am. Dec. 
155; Stearns v. Hall, 9 Cush. 31; Hastings v. 
Lovejoy, supra. If the jury found that the oral 
agreement was proved and that the plaintiff 
thereafter had failed to comply with its terms, 
the defendant would not be liable for the pay- 
ment of rent, not only because it could be found 
that he had been constructively evicted, Nesson 
v. Adams, 212 Mass. 429, 99 N. E. 93; Boston 
Veterinary Hospital v. Kiley, 219 Mass. 533, 
107 N. E. 426, but because the plaintiff expressly 
had exonerated him from such payment. There 
is nothing in Holdsworth v. Tucker, 143 Mass. 
369, 9 N. E. 764, relied on by the plaintiff, at 
variance with the conclusion here reached. 


Exceptions sustained. 


Note—Eviction in Failure by Landlord to Fur- 
nish Heat—In Buchanan v. Orange, 118 Va. 511, 
88 S. E. 52, L. R. A. 1916E, 739, the view is ex- 
pressed, arguendo, that eviction at common law, 
meaning an actual dispossession of the tenant by 
the landlord ought not to apply “to the modern 
custom of leasing a floor in a building for busi- 
ness or living purposes, under a contract with 
varying stipulations as to the duties of the land- 
lord toward the tenant.” Therefore, this case 





held that a tenant not getting proper furnace heat 
and electric light as agreed to be furnished, for 
a millinery store, justified her vacation of the 
premises and her release from further liability 
for rent, notwithstanding her consent to instal- 
lation of a stove as an experiment, where the 
consent was withdrawn upon the stove proving 
ineffectve.- Such failure was called a construc- 
tive eviction. 

In Le Pichard v, Geo. N. Thurber Co., & N. 
J. L. 103, 8 Atl. 953, 4 N. C. C. A. 606. there 
was an action for damages by a tenant who had 
abandoned the premises. Plaintiff had judgment 
which was affirmed, the court declaring that “The 
demand counts on negligence, in that the land- 
lord, being in control of steam heat, was under 
a duty to use reasonable care to see that it did 
no injury.” This was sustained. 


In O’Hanlon y. Grubb, 38 App. D. C. 251. 37 L. 
R. A. (N. S.) 1213, tenant sued for failure to 
furnish heat to a steam-heated apartment. When 
he moved there he found a leakage in one of the 
radiators, which kept on increasing. He notified 
the janitor repeatedly and also the landlord’s 
agent. Escape from the radiator damaged plain- 
tiff’s goods. This was held to carry liability to 
the landlord. The court thought this case con- 
cerned “a class of tenancy of comparatively re- 
cent origin, and one which in some respects at 
least is to be distinguished from other classes.” 
Then the court goes on to speak of apartments 
being all heated from a plant operated and con- 
trolled by the landlord, and of leases being en- 
tered into in the light of this common practice 
and understanding. Plaintiff had judgment which 
was affirmed. 


In Edmison v. Lowry, 3 S. D. 77, 52 N. W. 583, 
17 L. R. A. 275, 44 Am. St. Rep. 774, the view of 
the court was that the matter complained about 
need not be of a permanent character, but it must 
deprive the tenant of the free enjoyment of the 
premises or some material part thereof. In this 
case the landlord deposited lumber in the street 
in front of tenant’s store and his sales were 
greatly diminished. He was requested to remove 
the obstruction and failing to do so, the landlord’s 
right to demand rent was suspended for the time 
being. For this ruling quite a number of cases 
are cited from New York, Massachusetts and IIli- 
nois. Here it is seen the tenant was not obliged 
to remove from the premises as a condition of 
refusing to pay rent for occupancy, It is said 
the act to constitute eviction must be of a grave 
and permanent character. This, however, is not 
recognized as above stated in Buchanan v. 
Orange supra. 


But it has been held that if a tenant is in 
arrears for rent, and lease provides for for- 
feiture in case of non-payment and for reentry by 
use of such force as is necessary, then landlord 
may shut off heat and will not be liable for any 
injury to tenant therefrom. Howe v. Frith, 43 
Colo. 75, 95 Pac. 603, 17 L. R. A. (N. S.) 672, 
127 Am. St. Rep. 79, 15 Ann. Cas. 79, To support 
this view authorities were cited to the proposi- 
tion that “Under covenants on leases reserving to 
the landlord the right of re-entry for covenants 
broken, it has been held that the landlord may 
render the tenement uninhabitable by removing 
doors, windows and other portions of the struc- 
ture, even to the extent of demolishing the tene- 
ment; and that such acts, where no more force 
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was used than was necessary to accomplish the 
re-entry, confers no right of action upon the 
tenant holding without any right of possession,’ 
citing Meader v. Stone, 7 Met. 147; Mufford v. 
Richardson, 6 Allen 76, 83 Am. Dec. 617; Allen 
v. Keily, 17 R. I. 731, 24 Atl. 776, 16 L. R. A. 
798, 33 Am. St. Rep. 905. 

After all it would seem, that the right to have 
heat supplied is either by express provision in 
rental contracts, or as well understood according 
to the class and kind of property that is leased 
or rented, and that at all events the common law 
sense of eviction is modified by the nature of 
such contracts. Eviction and constructive evic- 
tion differ now from what those formerly were 
esteemed to be not so much in any really modern 
view, as what under particular contracts the 
equivalent of force actually takes place. The rule 
as to apartments and exclusive control by land- 
lords as to means of heating is but another way 
of applying the rule as to common stairways for 
different tenants in one building. These are to 
be kept reasonably safe for whoever rightly uses 
the stairways. . 








CORRESPONDENCE. 





ENFORCING THE VOLSTEAD ACT. 





Editor of Central Law Journal: 

Did you ever know of counsel for defense 
objecting to a verdict of not guilty for his 
client? I have; and it occurred here before me 
on the 23rd inst. The defendant was arraigned 
before me charged with distilling an intoxicat- 
ing liquor, the still being found in his posses- 
sion. This is under the act of the legislature 
of Mississippi, for 1918, a felony, and counsel 
for defense, Mr. J. W. Wallace, of this city, 
raised the point that under the Volstead Act 
the distilling of liquors was no longer an offense 
against the state, but against the United States, 
and under § 29 of this Act it was a misde 
meanor and punishable with a fine, and that 
under § 4, Title 1, the state and federal courts 
had concurrent jurisdiction. My judgment was 
that the state courts had no longer jurisdiction 
of criminal matters in regard to the manufac- 
ture and sale of intoxicating liquors (citing 
Sth Ruling Case Law, p 912; and State v. Bard- 
well per Cooper, C. J. 18, So. 377), and the 
defendant should be dismissed for want of 
jurisdiction. The counsel for the defense ob- 
jected, saying, “I do not want him to be dis- 
charged, but I want the Court to enter a verdict 
of guilty and fine him in an amount you think 
proper.” “Very well,” I said, “it is your funer- 


al, and I will fine him $100, but I am still of 
the opinion that the judgment will be void, 
although you think I have concurrent jurisdic- 





tion with the federal courts, The concurrent 
jurisdiction conferred upon state court by § 4, 
Title 1, is only in matters of equity and action 
of a civil nature, and state courts have no 
criminal jurisdiction over matters coming un- 
der the Volstead Act.” 
Yours truly, 
CHARLES E, CHIDSEyY, 


Pascagoula, Miss. Justice of the Peace. 








HUMOR OF THE LAW. 


Judge—How old are you, madame? 

Witness—I’m around thirty. . 

Judge—So I perceive. Now, how many years 
is it since you got around it? 





“Hello, Brown! 
terday?” 

“It seemed so. They fined me once for speed- 
ing and once because my lights were out.” 


Wasn’t it a fine day yes- 





Oh, do not sass 
The traffic cop. 
You wish to pass, 

He bids you stop. 


Restrain your jaw 
And keep in line 

Unless you’d draw 
A pesky fine. 


The open face 
Gets fined a heap. 
In such a case 
Talk is not cheap. 
—Pittsburg Sun. 


The visitor to the lawyer’s office stood in 
amazement. 

“I say, old man!” he exclaimed. “Whatever 
has happened to you? Had a motor smash or 
what?” 

The lawyer shook his head wearily as he gin- 
gerly touched his bruised and bandaged face. 

“No. You remember that case the other day 
when I defended a man charged with assault? 
Well, I made a strong plea for him on the 
ground that he was a fool rather than a crim- 
inal.” 

“Yes, but——” 

“I did it so well that he was acquitted and he 
waited for me outside the court.”—San Fran- 
cisco Argonaut. 
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1. Attachment—Fraudulent Intent.—That a 
defendant has disposed of most of his property 
for the purpose of paying his debts and used 
the proceeds for that purpose does not show a 
fraudulent intent, and is not ground for attach- 
ment.—Stockgrowers’ State Bank of Worland v. 
Millard, Wyo., 186 Pac. 121. 

2. Attorney and Client—Wrongful Discharge. 
—While a client may terminate the relationship 
between himself and his attorney, where an at- 
torney is prematurely discharged or is other- 
wise wrongfully prevented from performing the 
professional duties for which he was employed 
without fault on his part, he is entitled to com- 
pensation, even though the arrangement was for 
a contingent fee, provided the contingency has 
happened.—Dolph v. Speckart, Ore., 186 Pac. 32. 

3. Bankruptey—Estoppel—In a _ suit by a 
trustee in bankruptcy to set aside a conveyance 
made by the bankrupt within four months of 
filing petitions, the adjudication in bankruptcy 
is not open to collateral attack, and the grantee 
cannot defend on the ground that the trustee 
was wanting in legal capacity to accept the post 
of trustee or that his grantor was not in fact 
bankrupt.—Ward v. Central Trust Co. of Illinois, 
U. S.C. C. A., 261 Fed. 344. 

4. Exemption of Machinery. — Machinery 
may not be set aside to bankrupt as tools or 
apparatus of trade, exempt under Rev. St. Tex. 
1911, art. 3785, where run by other power than 
hand.—Peyton v. Farmers’ Nat. Bank of Hills- 
boro, Tex., U. S. C. C. A., 261 Fed. 326. 

5. Insolvency Law.—A statute in order to be 
such insolvency law as is suspended by the fed- 
eral Bankruptcy Act, must provide for the dis- 
charge of the debtor, so that Comp. St. 1919, 
§ 6781, containing no such provision, is not an 
insolvency law, and is not suspended by the 
federal Bankruptcy Act.—Greene v. Rice, Idaho, 
186 Pac. 249. 

6. Unrecorded Mortgage. — Under Bank- 
1910 (U. S. Comp. St. 9631) a trustee in bank- 
ruptey Act as amended in 1910 (U. S. Comp. St. 
9631) a trustee in bankruptcy, as against the 
rights of a chattel mortgagee under an unfiled 
chattel mortgage, stands in the position of an 




















attaching creditor.—First Nat. Bank v. Wegener, 
Ore., 186 Pac. 41. 

7. Bills and Notes—Indorsement in Blank.— 
The holder of paper indorsed in blank may fill 
in the indorsement so as to vest. himself with 
the legal title, but not so as to change liability 
of indorsement.—Dawsey v. Kirven, Ala., 83 So. 
338. 

8. Lucid Interval.—Plaintiff suing an in- 
sane person on a note had the burden to show 
that tme contract was entered into by him dur- 
ing a lucid intervai.—seasiey v. faust, ‘Tex., 
2,4 3 W. 179. 

¥. Carriers of Live Stock—Inevitable Acci- 
dent.—Wnere shipment of sheep was delayed by 
wreck and washout of three oridges, the fact 
that the wreck and washout of one bridge were 
inevitable accidents does not relieve the carrier 
or liapility where the wreck was.cleared in 
lime tor ihe train to have crossed the bridge 
vetore wasnout had it not been for negligent 
construction of the other two bridges.—nansas 
city, M. & O. Ry. Co. v. Blackstone «& Slaugnter, 
‘rex., 217 S. W. 208. 

10. Chattel Mortgages—Unliquidated Debt.— 
A chatiel mortgage may be given to secure an 
unliquidated dept, but an “uniiquidated debt” in 
such case 1s a debt which, while not actually 
existing when the contract of hypothecation 1s 
made, is from the nature of the contract and the 
whole subject-matter thereof inherently incap- 
able of coming into existence, or a debt the 
exact amount of which cannot be known at the 
time the mortgage is given.—Hayasni v. Pacific 
Fruit Kxchange, Cal., 186 Pac. 174. 

11. Contracts — Binding Representation. — 
Generally a muisrepresentation of law affords no 
ground of relief, the theory being that all men 
ure Supposed to know the law, but it is not uni- 
versally true that such a misrepresentation is 
not binding on the party who makes it.—White 
v. Harrigan, Okla., 186 Pac. 224. 

12. Forfeiture.—Forfeitures are not favor- 
ed by the courts; every intendment and presump- 
tion being against person seeking to entorce the 
torreiture.—Horton-Howard v. Payton, Cal., 186 
Pac. 167. 

13. Merger.—Where a contract is written, 
all previous negotiations of the parties are con- 
clusively presumed to have been merged in the 
contract.—Patton v. Sinclaire Lumber Co., N. C., 
101 S. E. 613. 

14. Nudum Pactum.—A plea in an action 
on a note that defendant received nothing, and 
that plaintiff parted with nothing, in considera- 
tion of the note being signed, seeks not to deny 
the promise, but to avoid the consequence there- 
of, because it was a — pactum.—Stewart v. 
Hardin, Ga., 101 S. E. 71 

15.——Offer and Accwpeanee.—W here it is 
sought to complete a contract by the acceptance 
of an offer, the acceptance must be in substan- 
tial accord with the proposal.—Diamond Mill Co. 
v. Adams-Childers Co., Tex., 217 S. W. 176. 

16. Practical Construction—It is always 
permissible to show what the parties did under 
their contract, as disclosing their construction 
of its purpose.—Eddleman y. Wofford, Tex., 217 
S. W. 221 

ly Waiver.—The acquiescence, by the 
agents of an owner of land, in the removal of 
timber by a contractor to clear the land be- 
fore the contractor’s breach by failing to clear 
all the land and nevertheless removing timber, 
did not imply any waiver of the owner’s right 
to have the contract fully performed according 
to its terms.—Maryland Casualty Co. v. East 
Baltimore Driving Ass’n, Md., 108 Atl. 517. 

18. Corporations—Receivership. — That cor- 
poration is in hands of a receiver does not ex- 
empt it from liability for a wrongful act com- 
mitted by an agent, servant, or employe of the 
corporation within the scope of his employment. 
—Cox v. Stone, La., 83 So. 385. 

19.——-Stockholder.—One who appeared on 
the books of a corporation as owner of a certain 
number of shares of stock was the legal owner 
of the shares, and was liable as such to the 
creditors of the corporation, although he had 
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surrendered his stock for cancellation.—Mc- 
Carty v. More, Cal., 186 Pac. 140. 


20. Ultra Vires.—Where to avoid an ultra 
vires act would work a legal wrong, injustice, 
or loss to another, equity does not look with 
favor upon and will not accept such defense.— 
Eddleman v. Wofford, Tex., 217 S. W. 221. 


21. Copyrights—lIllustrative Cuts—Cuts de- 
signed and prepared by persons of skill and ar- 
tistic capacity of articles of manufacture used to 
illustrate advertising .catalogs, held subject to 
copyright under Copyright Act—Wireback v. 
Campbell, U.S. D. C., 261 Fed. 391. 


22. Criminal Law—Accomplice.—To be an 
“accomplice,” one must be of sufficient intelli- 
gence and understanding knowingly to enter 
into and help carry out a plan for the commis- 
sion of the crime, and must actually participate 
and a little girl who is a victim rather than a 
participant, is not an accomplice of one prose- 
cuted for sodomy.—State v. Bateham, Ore., 186 
Pac. 5. 

23.——Character of Accused.—Where defend- 
ant offered character witnesses, it was not im- 
proper for the prosecutor to refer to the fact 
that defendant failed to produce character wit- 
nesses from the place where the offense was 
charged to have been committed.—Pollard v. U. 
S., U. S. C. C. A., 261 Fed. 336. 


24. Confession.—That confession was made 
while accused was handcuffed and in jail, and 
without any warning having been given him 
that whatever he might say would be used 
against him on his trial, did not render confes- 
sion inadmissible, where otherwise free and vol- 
untary.—State v. McGuire, La., 83 So. 374. 

25.——-Similar Transaction.—In a prosecution 
for passing a check drawn on a bank without 
having funds therein, evidence of similar trans- 
actions with other persons is admissible to show 
intent.—People v. Rosencrantz, Cal., 186 Pac. 209. 

26. Suspension of Judgment.—The effective 
administration of the criminal law requires that 
one who pleads guilty, or is convicted of a vio- 
lation of law, shall be promptly and certainly 
punished, and no court has authority to suspend 
sentence indefinitely, it being its duty to pro- 
nounce judgment at the term at which convic- 
tion is had, unless, on motion for new trial, in 
arrest, or for other cause, the case is continued 
for further adjudication, and defendant, by rec- 
ognizance or being held in custody, is still re- 
quired to answer the charge.—People v. Lein- 
ecke, Ill., 125 N. E. 513. 


27. View of Premises.—Where there was no 
claim that the consent of both parties was given 
after defendant’s request that jury be allowed 
to view premises where alleged disorderly con- 
duct was carried on, or that there was any 
statute allowing jury to inspect premises, in 
view of the judge’s discretion at common law, 
the refusal to permit a view was not reversible 
error.—Massie v. State, Ga., 101 S. E. 703. 

28. Death—Burden of Proof.—In an action for 
a pedestrian’s death at a crossing where there 
were no eyewitnesses, the burden is upon the 
plaintiff to prove care upon the part of the de- 
cedent.—Anderson vy. Chicago, R. I. & P. Ry. Co., 
Ia., 175 N. W. 583. 

29. Deeds—Parol Evidence.— The considera- 
tion clause in a deed is conclusive for the pur- 
pose of giving effect to the operative words in 
the deed, but for every other purpose is prima 
facie evidence only and is open to explanation 
by parol proof of the amount, kind and receipt 
of the consideration.—Tayiah v. Bunnell, Okla., 
186 Pac. 240. 

30. Renunciation.—One need not accept title 
attempted to be placed in him by deed of gift, 
but may renounce it.—Truitt v. City of Battle 
Creek, Mich., 175 N. W. 578. 

31. Divoree—Abandonment.—Where plaintiff 
without fault on her part was abandoned by 
defendant husband and after guch abandonment 
he refused to live with her or to contribute to 
her support, though at times contributing to- 
wards the support of their child, plaintiff is en- 
titled to divorce; abandonment having existed 
for more than one year and defendant having 
failed to support plaintiff for a length of time 





indicating a settled purpose on his part to dis- 
regard such obligation——Barnhart v. Barnhart, 
Wash., i86 Pac. 267. 

32. Adultery.—Adultery must be establish- 
ed by clear and satisfactory evidence.—McKit- 
rick v. McKitrick, D. C., 261 Fed. 451. 

33.———Continuing Ground.—Desertion is a 
continuing matrimonial offense, and as a cause 
for divorce is not complete until the end of the 
three full years, provided by G. L. 3560, from its 
inception.—Newlin vy. Newlin, Vt., 108 Atl. 516. 

34. Jurisdiction.—Rev. Laws, c. 152, § 35, 
providing that, if an inhabitant of Massachu- 
setts goes into another state or country to obtain 
a divorce for a cause which occurred while the 
parties resided in Massachusetts, or for a cause 
which would not authorize a divorce by its laws, 
such divorce shall be of no force or effect in 
Massachusetts, is not violative of any provision 
of the federal Constitution.—Langewald  v. 
Langewald, Mass., 125 N. E. 566. 

35. Welfare of Child.—Although L. O. L. 
7057, provides that parents have equal rights to 
the custody of their children, yet, where there is 
a dispute between divorced parties, the con- 
trolling consideration is the child’s welfare.— 
Merges v. Merges, Ore., 186 Pac. 36. 

36. Eleetricity—Discrimination. — A hydro- 
electric company, which was a public utility en- 
gaged in the sale of electric current, should not 
be allowed to discriminate between customers.— 
Salisbury & S. Ry. Co. v. Southern Power Co., 
N. C., 101 S. EB. 593. 

37. Executors and Administrators—Statute of 
Limitations.—To set in operation the six months’ 
statute of limitations a claim against an estate 
must be “exhibited,” which means presentation 
of claim in writing, and a notice of rejection 
must be served upon the claimant.—Diehl v. 
Becker, N. Y., 125 N. E. 533, 227 N. Y. 318. 

38. False Imprisonment — Arrest Without 
Warrant.—The arrest of a person without war- 
rant, upon suspicion or upon information of 
others that a misdemeanor has been committed, 
is wholly unauthorized, and makes the person 
who accomplishes the arrest guilty of false im- 
prisonment, which is either a high-grade mis- 
demeanor or a felony, depending upon the use 
or nonuse of violence in affecting the arrest, 
Pen. Code, $§ 236, 840.—Ex parte Dillon, Cal., 
186 Pac. 170. 

39. Fixtures—Permanent Accession.—Person- 
al property, in order to lose its character as a 
chattel and become a fixture, must be annexed 
to the realty, either actually or constructively, 
must be appropriated to the use of that part of 
the realty with which it is connected, and must 
be intended as a permanent accession to the 
freehold.—Boise-Payette Lumber Co. v. McCor- 
nick, Idaho, 186 Pac. 252. 

40. KFraud—Estoppel.—Defendant, who knew 
of some, if not all, of false representations, and 
was jointly interested in trade of plaintiff's 
realty, cannot participate in ill-gotten gains and 
avoid liability for damages for deceit.—Bahen 
v. Furley, Cal., 186 Pac. 185. 

41. Fraudulent Conveyances—<Accepting Ben- 
efits —Where a judgment creditor accepts pro- 
ceeds of a sale of the debtor’s land to satisfy its 
judgment, it cannot thereafter sue the purchas- 
er to set aside the conveyance as in fraud of its 
rights on an indebtedness existing at time sale 
was made.—Milan Bank v. Richmond, Mo., 217 
S. W. 74. 

42. Between Parties—A conveyance in 
fraud of creditors was good as between the par- 
ties—Dunne vy. Cunningham, Mass., 125 N. E. 
560. 

43. Bulk Sales Statute—Civ. Code, 1910, 
§ 3226 et seq., forbidding sale in bulk of any 
stock of goods, etc., being in derogation of com- 
mon law, must be strictly construed.—Martin v. 
Taylor, Ga., 101 S. E. 690. 

44. Garnishment—State Sovereignty. — The 
United States Shipping Board Emergency Fleet 
Corporation, in so far as it partakes of the char- 
acter of a sovereign, is exempt from garnish- 
ment under the principle that a municipality 
cannot be subjected to liability growing out of 
any relation of stakeholder between private liti- 
gants—Commonwealth Finance Corporation v. 
Landis. U. S. D. C., 261 Fed. 440. 

45. Gas—Franchise Contract.—Where a fran- 
chise contract was made between a city and a 
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gas company for a definite term of years, anda 
maximum rate in form agreed upon, if it be 
assumed that both parties were expressly em- 
powered so to agree, the company cannot sub- 
sequently have the rate changed to meet chang- 
ing conditions, on the ground that the rate has 
become confiscatory, in the absence of proof 
that performance of the contract, taking all the 
years of the term together, will prove unre- 
munerative.—Knoxville Gas Co. v. City of Knox- 
ville, U. S. C. C. A., 261 Fed. 283. 

46. Gifts—Corroboration of Donee.—It is not 
necessary that the testimony of an alleged donee 
should, as a matter of law, be corroborated in 
order to establish a gift from the donor, since 
deceased.—In re Sherman, N. Y., 125 N. E. 646, 
227 N. Y. 350. 

17. Guaranty—Transfer of Note.—A purchas- 
er of a note before maturity in good faith and 
for value, without notice of any defect in the 
title of the seller, may sue guarantors, who in- 
dorsed an absolute guaranty on the note; the 
guaranty passing with the note.—Murphy vv. 
Stubblefield, Md., 108 Atl. 523. 

48. Letter of Credit.—A letter of credit, 
wherein the maker agrees to pay for all goods 
ordered and not paid for by another party when 
due, is a contract of guaranty within Comp. 
Laws 1913, § 6651—Aluminum Cooking Utensil 
Co. v. Rohe, N. D., 175,N. W. 620. 

49. Homestead—Abandonment.— The perma- 
nent appropriation of a part of the homestead 
tract to an inconsistent use is an abandonment 
thereof.—Lipscomb v. Adams%n Lumber Co., Tex., 
217 S. W. 228. . 

50. Homicide—Co-Conspirator.— Where _ sev- 
eral conspire or unite in committing a robbery 
and one of the parties kills a third person in 
affecting the escape, the other cannot be deemed 
guilty in the first degree as a matter of law, 
unless the conspiracy extended to and included 
all acts, including escape; this being a questior 
for the jury.—People v. Marwig, N. Y., 125 N. E. 
35. 

51. Defense of Family.—The father and 
brother of a girl under 18 years of age had the 
right to prevent the elopement of such girl, and, 
if assaulted by a stranger engaged in assisting 
in the elopement, had the right to protect them- 
selves and to protect each other.—State v. Doug- 
las, S. C., 101 S. E. 648. 

52.——Defense of Family.—Where deceased 
and defendant’s sister were in the woods on the 
lands of the deceased for the unlawful purpose 
of sexual intercourse, defendant not only had 
the right, but it was his duty, to resort to all 
reasonable means to prevent his sister and de- 
ceased from accomplishing their purpose, 
though the sister was of mature years, provided 
he did not commit a breach of the peace, and 
the mere fact that his protest or conduct was 
calculated to bring on a difficulty, and did so, 
did not deprive him of the right of self-defense 
if in apparent danger of losing his life or suf- 
fering serious bodily harm, nor was he bound 
to retreat.—State v. Burdette, S. C, 101 S. E. 


64. 
“ Do. Drunkenness.—Drunkenness iS no ex- 
cuse for crime, and malice will be inferred in a 
prosecution for assault with intent to kill, where 
a drunk person discharged a revolver a number 
of times at another.—State v. Lloyd, Mo., 217 
S. W. 26. 

54. Intent.—Threats made by defendant, al- 
though not to the victim of a homicide, were 
admissible as evidencing defendant's intention to 
kill somebody, and hence as showing malice. 
Commonwealth v. Page, Pa., 108 Atl. 527. ; 

55. Self-Defense.—A person is justified in 
using force in self-defense, where the danger 
that threatens him appears to him to be real and 
imminent, even though it should later develop 
that there was no real or actual danger.—State 
v. McCrory, La., 83 So. 361. 

56. Threats.—If the lives of two men have 
been threatened each by the other, and one man 
went where he knew the other was going to 
be with the intent to do him harm, there would 
be express malice in his very act of going there. 
—State v. Jones, S. C., 101 S. E. 647. ? 

57. Husband and Wife—Marital Rights. — 
Marital rights of husband, at common law, in the 
personal property acquired by wife during cov- 
erture, are not inconsistent with theory that es- 





tates by entirety may exist in personalty.— 
George v. Dutton’s Estate, Vt., 108 Atl. 515. 

58. Insuranee—<Act of God.—Insured’s instan- 
taneous death did not constitute an act of God, 
excusing failure to make proof of death within 
the agreed time.—Federal Life Ins. Co. v. Bar- 

Ind., 125 N. E. 522. 

“stoppel.—Apart from any untrue or 
fraudulent answers made by applicant for life 
policy, after a medical examiner of company has 
passed applicant, knowing of defects in his body, 
the company may not thereafter contend that 
the insured was unsound.—Wingo v. New York 
Life Ins. Co., S. C., 101 S. E. 653. 

60.—Repugnancy.—Where a repugnancy ex- 
ists between different clauses of an insurance 
policy, the whole should, if possible, be con- 
strued so as to conform to an evident, consistent 
purpose.—Myli v. American Life Ins. Co. of Des 
Moines, Iowa, N. D., 175. N. W. 631. 

61. Landlord and Tenant—Constructive Evic- 
tion.— Where the lessor of an apartment fails to 
heat and to supply hot water, there is a con- 
structive eviction of the tenant.—Conroy vy. Too- 
may, Mass., 125 N. E. 568. 

62.——Covenant Running with Land.—Cove- 
nant of renewal of lease runs with the land, but 
the covenant in a lease for an extended term 
cannot be split into parts by the conduct of the 
lessee or those claiming under him.—Lamson vy. 
Coulson, Mass., 125 N. E. 551. 

63.——Defect in Sidewalk.—The owner of a 
building is liable to a pedestrian, injured by de- 
fect in glass in sidewalk to light vault under- 
neath, though all of basement and first floor are 
leased to one party.—Security Savings & Com- 
mercial Bank. v. Sullivan, D. C., 261 Fed. 461. 

64. Title of Landlord.—A subtenant, like an 
assignee, is ordinarily precluded from question- 
ing the title of the head landlord.—Rio Bravo 
Oil Co. v. Sanford, Tex., 217 S. W. 219. 

65. Lareeny—Condonment. — If defendant 
committed larceny, what he did afterwards was 
no defense and no condonement in law.—State 
v. Caylor, N. C., 101 S. E. 627. 

66. Libel and Slander—Unchastity.—In view 
of Comp. Laws 1913, § 4353, it is not necessary 
that charge of unchastity should be made in 
direct terms, but it is sufficient if the words 
used were such as impute unchastity and were 
so understood by those who heard them.—Mar- 
tinson v. Freeberg, N. D., 175 N. W. 618. 

67. Limitation of Actions—Premature Suit.— 
A person cannot bring suit until his cause of 
action has accrued, and until a cause of action 
has accrued prescription cannot run against it. 
—South Arkansas Lumber Co. v. Tremont Lum- 
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ber Co., La., 83 So. 378. 


68. Master and Servant—Independent Con-~ 


tractor.—Under Civ. Code Ga. 1910, § 4415, sub- 
sec. 5, an independent contractor and his em- 
ployes become employes of the owner by inter- 
ference of the owner with the method or means 
of doing the work, resulting in injury to an 
employe of the contractor.—International Agri- 
cultural Corporation v. Slappey, U. S. Cc. C. A, 
261 Fed. 279. 

69.——-Instructions to Servant.—Owners of 
machinery, who employ minors to operate the 
machinery, must see to it that the minors are 
properly instructed and cautioned with respect 
to all the dangers that are necessarily incident 
to the operation of such machinery.—Groesbeck 
v. Lake Side Printing Co., Utah, 186 Pac. 103. 

70. Malicious Prosecution—Advice of Coun- 
sel.—Advice of counsel is no defense in an action 
for malicious prosecution, if the person who pre- 
tends that he acted upon it did not believe the 
accused was guilty.—Murphy v. Davis, Cal., 186 
Pac. 143. 

71. Mortgages—Enjoining Sale. — A _ prior 
mortgage creditor has no standing to prevent a 
sale of the property mortgaged under a junior 
mortgage.—McDonald v. American Nat. Bank, 
La., 83 So. 377. 

72. Negligence—Emergency. — Persons. re- 
quired tb act in sudden emergencies under pe- 
culiar circumstances are not charged with that 
degree of caution required in other cases.—Vigil 
v. Atchison, T. & S. F. Ry. Co, U. S.C. C. A, 
261 Fed. 313. 

73. Officers—Immunity.—When a public of- 
ficer goes outside the scope of his duty, he is not 
entitled to protection on account of his office, 
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but is subject to action like any private indi- courts will reform a contract so as to express 
vidual for torts thus committed unless immunity what the parties actually agreed on and make it 
it afforded him by special statute.—Warr v. express the terms on which the minds of both 
Hodges, Mass., 125 N. E. 567. parties met.—Cram y. Reynolds, Utah, 186 Pac. 
74. Patents—Mechanical Equivalents. — The 100. 
doctrine of mechanical equivalents can be in- = - ‘ 2 _ 
voked in all patents.—Searchlight Horn Co. v. Si. Sales—Implied Warranty. — Where the 
Victor Talking Mach. Co., U. S. D. C., 261 Fed. | Seller knew the purpose for which the buyer 
295. desired to use the flour mill scales sold, the 
75.——Prior Public Use.—Proof of prior public scales were impliedly warranted to be reason- 
use of a patented article or process, to defeat ably fit fer or adapted to that purpose.—Detroit 
the patent, must be such as to leave no doubt | Automatic Scale Co. v. G. B. R. Smith Milling 


of the prior public use more than two years be- 
fore application for the patent, and in general 
oral testimony as to date of such prior use 
should find corroboration in evidence of con- 
temporaneous records, or memoranda, or physi- 





cal exhibits—General Insulating Mfg. Co. v. 
Union Fibre Co., U. S. C. C. A., 261 Fed. 389. 


76. Payment—Novation.—A note of a debtor 
does not operate as an absolute payment of his 
obligation, so as to afford basis for a claim of 
novation, under Comp. Laws 1913, § 5830, unless 
it was intended to so operate.—State v. Royal 
Indemnity Co., N. D., 175 N. W. 625. 

77. Promissory Note.—In the absence of an 
agreement to that effect or evidence that such 
was the intention of the parties, the taking of 
a note for existing liability does not constitute 
payment of the debt.—Ellison v. Henion, Cal., 
186 Pac. 197. 

78. Physicians and Surgeons—Implied Prom- 
ise. —In the absence of an express agreement as 
to amount, the law implies a promise to pay for 
a physician’s services as much as they are rea- 
sonably and ordinarily worth.—Huntiey v. Geyer, 








N. D., 175 N. W. 619. 
79. Principal and Agent—Incidental Author- 
ity.—Where the general authority of an agent 


to purchase merchandise exists, the right to 
make all incidental terms of the purchase must 
be implied.—Whitaker v. Dunlap-Morgan Co., 
Cal. 186 Pac. 181. 

80. Private Instructions.-—Private instruc- 
tions or limitations not known to persons deal- 
ing with a general agent are not binding upon 





such persons.—Bacon v. Dannenberg Co., Ga., 
101 S. E. 699. oe 
81. Railroads—Assumption of Liability. — 


When property of a railroad corporation is re- 
stored to it with betterments made by a receiver, 
the company must be deemed to assume the 
liability of the receiver arising out of negli- 
gence of employes, to the extent at least of the 
betterments caused by the receiver out of the 
operation of the property.—Anderson v. Chicago, 
R. I. & P. Ry. Co., Ia., 175 N. W. 583. 

82.——-Election to Sue.—One injured in a col- 
lision between two automobiles caused by a de- 
fect in a trunk line highway occasioned by a 
street railway at a crossing, has an election to 
sue the railway for its failure to perform a gov- 
ernmental duty cast upon it by statute, or for 
violation of its common-law duty to exercise 
reasonable eare to keep planking in which its 
tracks were laid in good condition for public 
travel.—Root v. Connecticut Co., Conn., 108 Atl. 
506. 

83.——Last Clear Chance——Trainmen who 
know, or in the exercise of ordinary care ought 
to know, that ‘a person on a crossing, apparently 
will not get out of danger, must use all reason- 
able efforts to slacken speed, or, if possible, to 
stop. in order to avert an accident.—Vigil v. 
Atchison, T. & S. F. Ry. Co. U. S. C. C. A., 261 
Fed. 313. ; 

84. Negligence by Lessee.—A railroad ecom- 
pany which has leased its property to another is 
not liable for the negligent acts of lessee.—Pea- 








eock v. Detroit, G. H. & M. Ry. Co., Mich., 175 
N. W. 580. 
85. Release—Joint Tortfeaser.—The release 


of one joint tortfeasor releases all, a rule apply- 
ing to injury by the combined or concurring neg- 
ligence ‘of two or more persons acting inde- 
pendently of each other with no concert of ac- 
tion, and where the wrong done was ‘not inten- 
tional, also where the person released was not, 
in fact, responsible for the injury, if claim has 
teen made against him and there is a possible 
liability Cormier v. Worcester Consol. St. Ry. 
Co., Mass., 125 N. E. 649. 


86. 
take.—Mutual 


Reformation of Instruments— Mutual Mis- 
mistakes can be 


corrected, and 


Co., Tex., 217 S. W. 198. 





88. Latent Defects—A manufacturer of 
goods, who prepares them to be sold, either 
through himself or through others, impliedly 


warrants that the goods sold are free from any 
latent du?fect growing out of the process of man- 


ufacturing.—Plymouth Cordage Co. vy. Phelps, 
Neb., 175 N. W. 603. 
89.——Tender and Refusal.—Where plaintiff 


purchased hay upon measurements to be made 
by it, and such measurements were fairly made, 
and plaintiff tendered to defendant seller 
amount due according to said measurements, 
which was refused and defendant failed to deliv- 
er the hay, plaintiff is entitled to recover ad- 
vance payment.—W. F. Jahn & Co. v. Wright, 


Wash., 186 Pac. 262. 
90. Trade-Marks and Trade-Names—Descrip- 


tive Word.—The word “Vogue,” used as the 
name of a magazine, the contents of which re- 
late, not only to fashions, but also to other mat- 
ters of household interest, is not so descriptive 
as to preclude its use as a common-law trade- 
mark.—Vogue Co. v. Brentano’s, U. S. D. C., 261 
Fed. 420. 





91. Injunction.—Where one who so dupli- 
cates the product of another, or imitates the 
name or contents of its wares, or the place or 


places of sale, as to deceive the public into the 
notion that it is in fact entering such other 
person’s store or buying such other person's 
goods, equity will enjoin the further pursuit of 
such fraudulent purpose and practice—Excelsior 


Cereal Milling Co. v. Taylor Miiling Co., Cal., 
186 Pac. 207. 
92. Trusts—Spendthrift Trust.—Testator, who 


devised an annuity to his son, could effectually 
provide further in substitution, by way of spend- 
thrift trust, that if attachment process against 
the son should be adjudged varia, the annuity 
should be deemed to have ceased to be payable 
to the son on commencement of the proceedings, 
and to have been payable to trustees for appli- 
cation by them, in their uncontrolled discretion, 
for his benefit—Morel v. Cornell, Mass., 125 N. 


E. 575. 





93. Validity of Trust.—A. trustee must as- 
sume the validity of the trust under which he 
acts until it is actually impeached, though he 
may have some suspicion that there may have 
been fraud or collusion in the appointment or 
settlement.—Boehmer v. Silvestone, Ore., 186 
Pac. 26. 

94. Vendor and Purechaser—Arms Length.— 


Where the means of knowledge are at hand and 
are equally available to both parties, and the 
subject of purchase is alike open to their in- 
spection, the purchaser, if he does not avail 


himself of those means, will not be heard to 
say that he has been deceived by the vendor's 
misrepresentations.—Nowka v. West, Okla., 186 
Pac. 22 


95. Waters and Water Courses—lIrrevocable 
License.—A parol license, from a landowner to 
a ditch company, to construct or extend an irri- 
gation ditch, having been fully executed, is irre- 





vocable.-—Webb v. Wild Cat Lateral Ditch Co., 
Colo., 186 Pac. 287. 

96. Surface Drain.—At common law, as 
construed and applied in this state, landowner 


could by building emLankment on his land ob- 
struct surface water drain—Adair Drainage 
Dist. v. Quincy, O. & K. C. R. Co., Mo., 217 S. W. 
70. . 

97. Witnesses—Moral Turpitude.—To affect 
credibility of witness, his conviction, though not 
covering a crime involving moral turpitude, 
may, in the court's discretion, be shown.—lUnder- 





wood v. Cray, Vt., 108 Atl. 513. 





